Notes
Section 1981 and Private Groups: The Right to Discriminate Versus Freedom from Discrimination
In 1968, Jones v. Alfred H. Mayer Co.' revitalized the Civil Rights Act of 18662 as an instrument with which to attack racial discrimination by private clubs and private schools. Jones consequently reawakened the conflict between freedom of association, which many have believed gives private groups a right to discriminate, and freedom from racial discrimination, guaranteed by the principles of equality undergirding the Thirteenth and Fourteenth Amendments. 3 Existing legal doctrine, this Note will argue, provides no clear solution to the conflict presented; the courts will be forced to develop new doctrine which balances the interests of private groups that wish to discriminate and individuals who wish to be free from discrimination. This Note will examine alternative policies toward the conflict and their likely impact on the opposing interests. It will emphasize a range of alternatives short of a complete exemption from the 1866 Act for private groups which would nevertheless preserve a meaningful degree of freedom to choose social intimates.
bers of Congress felt that the exemption was included to avoid infringing upon rights of association and privacy. But the exemption also reflects the simple fact that the harm to which the legislation was primarily addressed was discrimination in public accommodations rather than in private groups.' 0 After the passage of the act, a number of restaurants, amusement parks, and swimming pools sought to escape the statute by alleging private club status." The resulting litigation produced a substantial amount of case law which gave a strict construction to the club exemption. 12 However, the exemption still represents a significant gap in the civil rights legislation.
B. The Exclusion of Private Schools
The Fourteenth Amendment, which substantially curtailed public school discrimination, has never been extended to prohibit private school discrimination because of the required showing of state action.1 3 In Fourteenth Amendment cases challenging discrimination by private schools which were receiving state aid, the courts have generally noted that without the specific state involvement challenged, the Fourteenth Amendment would not reach discrimination by private schools.
14 Many private schools, even if they do not receive state aid, might be considered a type of public accommodation.15 They provide in return for a fee educational services to consumers drawn from the general public. Nevertheless, private schools were not included in the public accommodations provisions of the 1964 Civil Rights Act.' This has resulted in virtual immunity in most jurisdictions from government prohibitions against discrimination, and private schools have consequently become a focal point of resistance to forced integration in the public schools.' Given the blanket exemptions of private clubs and private schools from the public accommodations title, litigation under the 1964 Act to test the rights of the clubs or schools to discriminate was virtually impossible. A landmark decision of the Supreme Court in 1968,1s however, created a substantive legal basis for such action using a long forgotten statute enacted shortly after the Civil War. (1970) . Title IV of the Act authorized the Commissioner of Education to provide technical assistance in the implementation of school desegregation plans and authorized the Attorney General to bring civil suits for the desegregation of schools on behalf of parents unable to do so themselves. 42 U.S.C. § 2000c-2,-3,-4,-6 (1970). The definitions limited the act to "public schools" operated by a state entity or dependent upon governmental funds. 42 U.S.C. § 2000c(c) (1970) .
See Civil Rights Cases, 109 U.S. 3 (1883)
Even if they had been included among the types of accommodations reached by the act, private schools "not in fact open to the public" could escape the application of the statute because the private club exemption applies to both clubs and "other establishment [s] " not open to the public. 42 U.S.C. § 2000a(e) (1970 
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Section 1981 and Private Groups
II. The Civil Rigfits Act of 1866
The Civil Rights Act of 1866 provides that:
[AIl1 persons ... shall have the same right .. . to make and enforce contracts ... and ... to inherit, purchase, lease, sell, hold, and convey real and personal property ... as is enjoyed by white citizens .... 19 The debates in the Congress indicate that while some Congressmen believed that the statute would reach private discrimination, 20 others thought that only disabilities imposed on blacks by state law would be reached. 2 1 Doubt over the capacity of the Congress, under the Thirteenth Amendment's authorization to abolish slavery, 22 to enact legislation that would outlaw actions taken by the states formed one reason for the ratification of the Fourteenth Amendment in 1868.2 3 In order to remove constitutional doubt on this score, the 1866 Act was reenacted in 1870. 24 The relevant portions of the old act are 19 . Act of April 9, 1866, ch. 31, § 1, 14 Stat. 27. After reenactment and codification, § 1 of the 1866 Act now appears as 42 U.S.C. § § 1981, 1982 (1970) . See note 24 infra. Note that the statute addresses the limited problem of racial discrimination against blacks rather than the broader concepts of "equal protection" for all groups developed under the Fourteenth Amendment. But see note 40 infra. The discussion herein will be limited to situations involving such discrimination against blacks.
20. See have no effect in a state whose laws were not discriminatory).
The contradictory nature of the statements of the Congressmen is demonstrated from the selections used by the majority and dissenters in Jones v. Alfred H. Mayer Co., 392 U.S. 409, 422-32, 454-73 (1968). See note 31 infra.
22. U.S. CoNsT. amend. XIII provides in its entirety: Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction. Section 2. Congress shall have power to enforce this article by appropriate legislation. The language of the Fourteenth Amendment which has had the greatest impact on discrimination provides:
No state shall ... deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. U.S. CONsT. amend. XIV, § 1.
24. Act of May 31, 1870, ch. 114, § § 16, 18, 16 Stat. 144. Section 1 of the 1866 Act was reenacted in § 18. The language of the 1866 Act was repeated with some alterations in § 16 of the 1870 Act. When these provisions were codified in 1874, the codifiers' historical note for what was to become 42 U.S.C. § 1981 incorrectly specified its origin as § 16 of All persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other. 42 U.S.C. § 1982 (1970):
All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property. 26. In a decision arising from several cases challenging the Civil Rights Act of 1875, ch. 114, 18 Stat. 335, a later enacted federal public accommodations law, the Supreme Court in the Civil Rights Cases, 109 U.S. 3 (1883), defined the scope of the congressional power under the post-Civil War amendments in a manner having a profound impact on all of the existing legislation. In holding the 1875 statute unconstitutional the Court ruled that congressional power under the Thirteenth Amendment was limited to eliminating "slavery and its incidents." The Court held that while this might include legislation prohibiting private persons from imposing involuntary servitude upon others, the Congress had no power to prohibit a private refusal to admit blacks to a public accommodation because "such an act... has nothing to do with slavery or involuntary servitude." 109 U.S. at 23-24.
Although the 1866 Act was not before the Court, the decision stated that the purpose of that act was the removal of legal disabilities that had formerly been imposed on slaves and freedmen. Id. at 24-25. Later decisions of the Supreme Court applied just as narrow a construction to the 1866 Act. In two cases the Court refused to apply the statute to private interference with the making of contracts because no "condition of enforced compulsory service" was involved. 
36.
Although § 1981 was not before the Court, the Jones decision effectively made this statute applicable to private discrimination as well, because the Court explicitly recognized the common origin of the two sections. 392 U.S. at 422 n.28, 441-42 n.78. The Court in Jones also explicitly overruled Hodges v. United States, 203 U.S. 1 (1906), which had dealt only with § 1981, as "incompatible with the history and purpose of the Thirteenth text the use of the statute has been more limited, but it has been applied to the contracts involved in the purchase of a ticket to an amusement park 38 and the admission of patients to a private hospital. 30 The courts are committed to the proposition that the "same right to make contracts" bars refusals to deal based on race. 49. The black applicant was allowed to complete the application procedures, and the court found from the evidence that the rejection was based on other, nonracial criteria. The court said that it was required to resolve the question which went unanswered in Tillman because the defendant school was "truly private." 368 F. Supp. at 397 & nn.6, 7. In fact, the court did not answer that question because in Riley the exclusion was not based solely on race as it had been in Tillnan. In the absence of racial discrimination § 1981 is not applicable regardless of the nature of the group. But see note 40 supra. Because the only admissions requirements involved the judgment of the headmaster, the rejection was based on subjective criteria. 51. In another pending private school case the school has stipulated that it has "no plan or purpose of exclusiveness other than race," or in effect that it is not "truly overall admissions policy of the school. 53 If so, the court's action would effectively eliminate the "truly private" defense left open in Sullivan and Tillman by merging it with the primary issue of whether an exclusion based solely on race had occurred. Following this approach, the court of appeals held even more unequivocally that an explicit racial exclusion by any private school would violate the statute. 4 In A conclusion that the schools were not "truly private" based on the overall admissions policies might have been appropriate. The fact that the schools excluded some potential white applicants through academic and other requirements would not make them necessarily "truly private." In both Sullivan and Tillman some potential white applicants were excluded by geographic residency requirements and a requirement of formal board or membership approval. 396 U.S. at 234; 410 U.S. at 438. In Tillman there was a ceiling on the total number of memberships. 410 U.S. at 438. Yet neither club was sufficiently exclusive to be "truly private." See Olzman v. Lake Hills Swim Club, Inc., 495 F.2d 1333, 1336 (2d Cir. 1974) (club with 110 families out of 2300 in community and requirement of committee approval of applicants not "truly private"). The court could hold that the schools' admissions requirements did not reflect sufficient social exclusiveness to make them "truly private." Also the fact that the schools advertised to the general public could be given substantial weight. We may not read § 1981 so restrictively as the schools would have us to do it. The school may not refuse with impunity to accept an otherwise qualified black applicant simply because it declines to admit unqualified white applicants. The section is violated as long as the basis of exclusion is racial, for it is then clear that the black applicant is denied a contractual right which would have been granted to him if he had been white. McCrary v. Runyon, No. 72-2348 (4th Cir., Apr. 15, 1975), slip opinion at 10-I1. This passage could be taken to mean that "truly private" schools are subject to § 1981, thus answering the question left open in Tillman and Sullivan with regard to clubs. The only passage which deals with the "truly private" issue, however, evidences the same misapplication of that test which the district court seems to have employed:
Indeed, § 1981 does not purport to reach all private associations. It reaches only those which evidence "no plan or purpose of exclusiveness" other than race. Sullivan v. Little Hunting Park, supra. Private associations having non-racial criteria for the selection of members may apply their criteria, even if it results in a disproportionate impact upon the members of one race. It is only when blacks are excluded because they are black, or denied a right to contract which would be granted were they white, that § 1981 is violated. Slip opinion at 14 (emphasis added). The court seems to take the Sullivan test as determining only whether racial discrimination has taken place. Cf. pp. 1449-50 supra; note 53 supra. The court also seems incorrect in citing Sullivan for the proposition that § 1981 reaches only groups with "no plan or purpose of exclusiveness." Sullivan and Tillman specifically left open the possibility that § 1981 might reach groups with such exclusiveness. See note 46 supra.
The court could have reached the same result by holding explicitly that even groups which are "truly private" are subject to § 1981 or that the "truly private" distinction is eliminating the possibility that some "truly private" schools could continue legally to discriminate on the basis of race, the court of appeals in this case necessarily became the first to face squarely the conflict between the Thirteenth Amendment legislation and associational interests. 55 
III. Section 1981 and Group Rights: The Limits of Present Law
The conflict caused by the application of § 1981 to private groups raises the question of the legal status of the right to discriminate claimed by these groups. If they could cite no significant legal doctrine supporting their discrimination, the courts could apply § 1981 with full vigor. Conversely, if that discrimination was clearly protected by congressional passage in 1964 of the private club exemption or by the Constitution, these groups could be routinely exempted from § 1981. But the law supporting either of these propositions is far from conclusive. The courts therefore cannot rely on existing legal doctrine to escape the ultimate task of formulating new doctrine reconciling the conflicting constitutional principles.
A. The Private Club Exemption as an Implied Partial Repeal of the Civil Rights Act of 1866
If the exemption in the 1964 Act of "private clubs and other establishments not in fact open to the public" also applied to the 1866 Act, clubs and schools which could meet that test could continue to discriminate until new Thirteenth Amendment or state police power 0 inapplicable where schools rather than clubs are involved. Alternatively, the court could have decided the case narrowly, finding the schools not "truly private" and avoiding much of the concern for associational interests by leaving the possibility open that more exclusive schools could escape § 1981. See note 53 supra.
55. The majority and dissenting opinions represent the first actual application of several of the legal and policy arguments discussed herein. legislation5 7 brought them within the reach of antidiscrimination requirements. The argument is a plausible one which has been sustained in court. The lower courts in both Sullivans and Tillman 59 refused to apply the 1866 Act because they found the organizations to be bona fide private clubs. The court of appeals in Tillman specifically held that the private club exemption "of necessity operates as an exception to the Act of 1866 in any case where that Act prohibits the same conduct which is saved as lawful by the terms of the 1964 Act." 1 6 0 The court's conclusion has received support in the commentary on the case,"' but, as noted above, the Supreme Court specifically refused to consider this question.6 2 While the conclusion that the private club exemption repealed part of the broad scope of the 1866 Act is plausible, it is hardly beyond dispute. The case law on implied repeals generally requires a showing that the two provisions are in irreconcilable conflict and that the intent of the legislature was for repeal. 3 Since the broad sweep of the 1866 Act was not known to the legislators in 1964, conscious intent to limit the earlier act did not exist. 4 gress would have limited the act if they had this knowledge would be highly speculative. 5 Because of this special circumstance, a clear irreconcilable conflict between the two acts is probably necessary to constitute implied repeal. An irreconcilable conflict exists only if the private club exemption must be interpreted as making discrimination by private establishments lawful. 66 However, it is at least equally plausible to read the exemption merely as a definition of the scope of the remedies provided by the 1964 Act. 0 7 No language in the act specifically singles out any private discrimination which "shall be lawful." In addition, a saving clause was included, providing that "nothing in this subchapter shall preclude any individual . . . from asserting any right based on any other Federal or State law not inconsistent with this subchapter ... ."6 Nonetheless, since only laws which are "not inconsistent" are saved, the correct meaning of the private club exemption still must be determined. 69 The legislative history of the private club exemption is sparse, supporting neither interpretation conclusively. 70 The argument for implied repeal is hindered by the track record of the same argument with regard to other portions of the recent civil rights legislation. In Jones the Court rejected the suggestion that limitations in the 1968 Fair Housing Act worked to limit the scope of § 1982. The Court rejected the notion that the 1968 Act should su-65. It is true that Congress, thinking it was writing on a clean slate, chose not to reach private group discrimination. But from the legislative history, it is virtually impossible to determine whether the dominant intent was positively to protect private group discrimination or to facilitate a swift solution in the public accommodations area by withholding consideration of this more problematic area until a later date. See notes 9, 10 supra. Viewed differently, even though there may have been insufficient support to attack private group discrimination in the 1964 Congress, this does not mean that there would have been enough support to limit § 1981 if it had then been determined to reach private discrimination. Cf. Note, supra note 63, at 1235: "Had Congress been aware of the existence of a section 1981 action [against employment discriminationi. necessary votes could probably not have been mustered to repeal or modify that statute."
The need to agonize over exactly what Congress meant to do in 1964 is lessened by the fact that regardless of the decision on implied repeal, Congress retains the power to amend or repeal the 1866 Act. This possibility was noted in some of the comment sparked by Jones. See Larson, supra note 3, at 510 & n.78. Failure to amend § § 1981-82 suggests approval of the direction taken in recent judicial opinions.
66. See p. 1453 supra. 67. The exemption uses the phrase "the provisions of this subchapter shall not apply to .... See Note, Constitutional Law-Private Club Discrimination, supra note 3, at 604 & n.49 (the exemption is not a "license to discriminate: rather it is a directive that the remedy for discrimination is not to be had under that particular federal law"). 70. See note 65 supra. At one point Sen. Humphrey, one of the floor managers, indicated that the exemptions reflected a desire to deal only with major problems. See note 10 supra. On another day he said: "I do not believe there should be a federal law which provides that a private club should be managed this way, or managed that way." 110 CoNe. REc. 6008 (1964) .
persede § 1982 entirely because of "the vast differences" in the remedies and operative effects of the two acts. 7 ' The courts of appeals have uniformly rejected the contention that limitations in the employment discrimination provisions of the 1964 Act limit § 1981.72 And in Sullivan the Court rejected the defendant's argument that the 1866 Act was completely superseded by the 1964 public accommodations statute, adopting the reasons given in Jones regarding the 1968 Act. 73 Taken together these cases amount to a substantial body of precedent disfavoring the proposition that the legislation of the 1960's worked a repeal of that passed a century earlier.
B. A Constitutional Right to Discriminate?
The difficulty of resolving the conflict raised by the application of § 1981 to private groups might be avoided if the courts could cite definitive law establishing a constitutional right for these groups to 73. The Court cited specifically the saving clause and the administrative machinery provided in the new act. 396 U.S. at 237-38. That this holding in Sullivan did not, however, conclusively determine the question of the application of the private club exemption as a limitation on the 1866 Act is evident from the Court's decision four years later in Tillman. The Tillman Court specifically stated that the question had not been answered in Sullivan and that it was equally unnecessary to answer it in that case. 410 U.S. at 438-39.
discriminate. An examination of the relevant cases, however, reveals that no such right clearly exists.
The Dicta
Dicta in several Supreme Court cases have indicated that private groups may have a constitutionally protected right to discriminate. In distinguishing public accommodations from private groups in his concurring opinion in Bell v. Maryland, Justice Goldberg stated:
Prejudice and bigotry in any form are regrettable, but it is the constitutional right of every person to close his home or club to any person or to choose his social intimates and business partners solely on the basis of personal prejudices including race. These and other rights pertaining to privacy and private association are themselves constitutionally protected liberties. 4 The dicta in Bell and other Fourteenth Amendment cases might better be characterized as explanations for the limited reach of that amendment than as carefully thought out descriptions of private activity absolutely immune from government proscriptions of discrimination in the future. During the period when the major thrust of the developing civil rights law was the Fourteenth Amendment, this associational freedom might have been thought of as deriving automatically from the "state action" limitation of that amendment75 Therefore these dicta may have lost their validity when the Thirteenth Amendment was specifically held to reach private discrimination in 1968. That development has brought this freedom of association into direct conflict with prohibitions on private discrimination. If freedom of association is to prevail, more affirmative constitutional support will 74. 378 U.S. 226, 313 (1964) . Justice Douglas's opinion relied on the home as the locus of that right:
The home of course is the essence of privacy, in no way dedicated to public use, in no way extending an invitation to the public.... The facts of these sit-in cases have little resemblance to any institution of property which we customarily associate with privacy. be needed than the negative implications drawn from the Fourteenth Amendment. In a case actually presenting this conflict, the Court might draw the right to discriminate more narrowly than the dicta suggest. Nonetheless, the Court has persisted in making the same sorts of statements in Fourteenth Amendment cases decided since Jones.
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These later statements may suggest that some members of the Supreme Court would hold that private groups do have a constitutional right to discriminate, but they hardly amount to binding precedent for such a conclusion. 77 If such a right exists, it would have a much stronger basis in the decisions of cases in which the right of free association was directly at issue. My view of the First Amendment and the related guarantees of the Bill of Rights is that they create a zone of privacy which precludes government from interfering with private clubs or groups.... Government may not tell a man or woman who his associates must be. The individual may be as selective as he desires. The balance of the opinion made clear Douglas's view that these rights to discriminate, however important they might be, disappeared when the club accepted a liquor license from the state of Pennsylvania.
Recently, in Gilmore v. City of Montgomery, 417 U.S. 556 (1974), the Supreme Court quoted approvingly Douglas's Moose Lodge dictum, but countered it with the statement in Norwood that a right to discriminate was not entitled to "affirmative constitutional protection." The case held that the grant by the city of exclusive use of some city recreational facilities to discriminating private schools was properly enjoined as violative of the Fourteenth Amendment, but that on the basis of the record the grant of nonexclusive use of such facilities did not violate that amendment. The decision with respect to nonexclusive use rested on the conclusion that there was no violation of the Fourteenth Amendment rather than on a constitutional right of schools both to discriminate and to use the facilities. 
Legal Doctrines Which Might Support a Right to Discriminate
Freedom of association. Freedom of association 78 evolved to protect the ability of an individual to join 79 with others for the expression or promotion of political ideas. 8 0 This freedom of association has little to do with a right to exclude others on the basis of race. 8 ' Indeed, the right to exclude arguably impairs the freedom to associate of the person who wants to join. 8 2 Most schools and social clubs are apolitical and would find it difficult to prove that they require a right to discriminate for the purposes of political expression. 3 Right of privacy. Because the freedom of association cases did not deal with the exclusion question, some commentators have suggested that the question of a right to discriminate could be better conceptualized as deriving from a right of privacy. 79. In NAACP v. Alabama, 357 U.S. 449 (1958), the word "association" frequently was used to mean an act rather than a group, and the right identified by the decision was referred to as "freedom to engage in association" and "freedom to associate" in addition to freedom of association. See Note, supra note 80, at 1209. One can imagine special cases in which the exclusion of blacks might be necessary to preserve the freedom of expression of a bona fide political group. A White Citizens' Council, for example, might have a right to resist destruction of the organization by massive demands for membership by blacks. But the potential for such cases does not require a blanket exemption of all private groups from § 1981. The courts would probably have no greater difficulty patrolling the frontier between social clubs and political associations than they have now on the boundary between private clubs and public accommodations. See note 12 supra. Qualifying as a bona fide political association might require a showing of regular political activity such as lobbying, litigating or letter writing and regular participation by a substantial proportion of the membership in these activities.
One could argue that the act of excluding blacks from any association contains elements of expression. But such acts involve "conduct" rather than "pure expression," and are therefore entitled to less protection from state regulation. See Cox v. Louisiana, 379 U.S. specific situations involving the family, procreation, and the home,sa but in several cases the Court has specifically refused to extend the right beyond these limited contexts. 3 6 Therefore, while the concept of .a zone of privacy might be the best foundation upon which a constitutional right to discriminate could be based, no decision has yet established that right as a matter of law.
536, 555 (1965); T. EMERSON, TOWARD A GENERAL
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Parental rights to control the education of their children. In the private school context, the claim by parents or school officials of a right to discriminate based on freedom of association or privacy would require that they assert these rights on behalf of the children in the school. The adults might find it difficult to prove that the children share a prejudice as intense as their own. 8 And even in the face of such proof, a court might note that racial prejudice is based on ignorance and discount the expressed associational preferences of children because of their age and capacity. In this sense, making integration possible through the use of § 1981 might be seen as part of the educational mission of the state, 8 9 comparable to curriculum requirements which private schools must meet in order for the students to satisfy compulsory school attendance laws. The argument against such a result would have a stronger basis in a direct constitutional right of parents to control the education of their children. The concept of a privileged zone within the home has been held not to preclude a restrictive zoning ordinance limiting most of the available housing in a community to conventional families -related by blood, adoption or marriage. For several reasons these cases might not protect discrimination by private schools. The harm involved in those cases was the foreclosure of access to alternative educational programs offered in the private schools. Section 1981 would foreclose such opportunity only to the extent that a racially exclusionary admissions policy was part of the "educational message" 4 of the school. 9 5 Racism and the desirability of segregation are relatively simple concepts which arguably could be communicated to children adequately at home without the necessity for a private school. More significantly, both Meyer and Pierce recognized the possibility that state interests could outweigh parental interests in some situations. been in existence for a number of years, and the consensus of the commentators, in the absence of any definitive case raising the point, has been that the statutes are constitutional.
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Free exercise of religion. If a group could show that the exclusion of blacks was required by the group's religion, it could base a case for an exemption from § 1981 on the First Amendment's ban on laws prohibiting the free exercise of religion. Many private schools organized in response to public school integration are affiliated with Protestant churches." 0 At least initially these schools might present Free Exercise Clause defenses to § 1981, claiming that they are exercising a religious belief in the separation of the races or in white supremacy. 00 The chance that such claims will be made does not make everything short of a blanket exemption for all private church-affiliated schools unworkable. If the court determined that the group was using religion as a subterfuge for practices based on political or social ideology, the discrimination could readily be held beyond the protection of the Free Exercise Clause.' 0 ' But even a sincere religious basis might not sustain the discrimination. Although freedom to believe is absolute, freedom to act on that belief is protected only when those acts have a substantial relationship to fundamental tenets of the religion . 102 The courts will not question the truth or desirability of the religious 98. "There is no record of a state fair educational practices act being invalidated on federal or state constitutional grounds, and it seems far-fetched to argue that the states are powerless to forbid discrimination in education." 2 T. belief itself. 103 But they will independently determine from the available evidence, the importance to the exercise of the religion of the belief which forms the basis of the otherwise legally prohibited practice.10 4
The conclusion that school segregation is not a fundamental tenet in the religion of these groups could be based on several factors. There may be an absence of significant emphasis on school segregation or racial separation in the religious literature and programs in these churches in the past. 0 5 The groups might also find it difficult to prove that racial separation has a fundamental importance in their religion because of past acquiescence in the interracial interaction of adults in jobs, housing, and public accommodations, and of some children in the public schools. 0 6 The courts might conclude that many, if not most, of these schools are actually secular despite their church affiliation because their admissions are open to white students from other churches, denominations or faiths with little inquiry into religious background, and because significant religious instruction is lacking in the schools. Finally, even if the threshold showing of a religious practice of fundamental importance is sustained, such a practice must yield to a "compelling state interest,"' 0 7 and abolition of racial discrimination may be such an interest.' 08 Direct precedent for a right to discriminate. In the few cases where parties have asserted a right to discriminate and the courts have addressed the argument, that right has not fared well. Courts have upheld the constitutionality of state laws and regulations prohibiting racial discrimination by labor unions' 019 and social fraternities at public high schools and state universities." 0 The freedom of white citizens to use their governmental instrumentalities to provide for schools and other facilities which reflect their associational preferences was, of course, dramatically restricted by Brown v. Board of Education"' and its progeny." -A series of cases have struck down government aid to private schools"1 3 and clubs" 4 which discriminate. If the discrimination practiced by these groups was constitutionally protected, requiring the abandonment of that practice before granting government aid would run afoul of the doctrine of unconstitutional conditions. This doctrine prohibits the government from infringing on constitutional rights by requiring their Certainly the insistence by individuals on their private prejudices as to race, color or creed, in relations like those now before us, ought not to have a higher constitutional sanction than the determination of a state to extend the area of non-discrimination beyond that which the Constitution itself exacts. None of the decisions recognized an associational interest. The McGlotten case distinguished fraternal orders from other nonprofit social clubs on the basis of differences in the tax laws applicable to them. 338 F. Supp. at 457-59. Professor Bittker has suggested that the reasoning of the court was not sound in this regard. He argues that relying only on tax law to differentiate between groups which may discriminate and those which may not would logically lead to the application of antidiscrimination requirements to every individual and group in the country. waiver as a condition for the receipt of a benefit. 11 Yet, few decisions have even considered the possibility of such a conflict.,, One court expressed a willingness to order the desegregation of private schools if Alabama's aid to such schools continued." 7 In what is perhaps the best discussion of the issue of an unconstitutional condition, the district court in Green v. Connally" s concluded that the right to discriminate is not as "fundamental" as freedom of speech, 1 " 9 and that even if it were, it is outweighed by "a compelling government interest in the interdiction of racial discrimination which stands on the highest constitutional ground.' ' 1 2 0 Although these cases generally arose under the Fourteenth Amendment, they have committed the judiciary to the assignment of a relatively low value to whatever right to discriminate might exist.
C. The Limits of Legal Doctrine
The preceding cases and discussion do not answer the question of the extent to which private groups have a right to discriminate. Instead they indicate that present law provides no unambiguous answer to this question. The law respects both individual liberty from gov-115. This doctrine dispenses with the argument that state authority to den) a benefit entirely includes the allegedly lesser authority to grant it conditioned on the waiver of a constitutional right. As the size of the government and its largess has grown. the doctrine has been increasingly invoked. 119. The court found it necessary to distinguish Speiser v. Randall, 357 U.S. 513 (1958), which invalidated a statute denying a tax exemption to veterans who refused to take a loyalty oath. The court relied somewhat on the chilling effect involved in Speiser which was not likely to be present in this case. 330 F. Supp. at 1166-67. That a right to discriminate is not so important that its compulsory waiver might be deemed an unconstitutional condition was also suggested by the statement in Norwood v. Harrison, 413 U.S. 455, 470 (1973) , that discrimination "has never been accorded affirmative constitutional protections." See note 76 supra. emnment intrusion and racial equality through the operation of law. The choice between these two values has already been made in the contexts of the home on the one hand, and public, commercial business on the other. Private clubs and schools possess a unique mix of the characteristics of these two institutions. In this middle ground, the legal system as yet has neither made the necessary choice nor committed itself. A court called on to make this decision, therefore, can exercise a relatively wide degree of discretion. 121 In these circumstances, making the decision will amount to an act of policymaking.
IV. A Right to Discriminate: The Policy Considerations
The process of creating a policy defining permissible racial discrimination by individuals in groups requires a weighing of strong opposing interests. The process of assigning values to important competing interests and attempting to strike an optimal balance between them depends ultimately upon the subjective value judgments of the decisionmakers. But before assigning values and balancing, an effort must be made to identify the conflicting interests and to predict the effects that alternative resolutions will have on those interests. Because of the high costs of preserving private club and school discrimination in the face of § 1981's broad sweep, the optimal protection to be afforded these competing interests might be something less than the blanket exclusions which were unquestioned before 1968. The following analysis will examine the competing interests and suggest ways of limiting the impact of § 1981 short of a blanket exemption.
A. The Costs of Protecting Private Discrimination
The Perpetuation of "Badges and Incidents of Slavery"
The grant of congressional authority under the Thirteenth Amendment to eliminate badges and vestiges of slavery was based on the proposition that the freed men could not achieve full free citizenship if they had to make their way in a society cluttered with monuments to their former condition of servitude.
12 2 The badge of slavery iden- tified in Jones was racial discrimination-practices based on the assertion that significant variations in the qualities of human beings can be predicted by race alone. Today the concept of inherent racial inequality survives in the bylaws 12 and admissions policies 124 of private clubs and schools which can reject the black applicant with no more justification than "no blacks allowed." The use of racial classifications is psychologically harmful to minority group members?25 These "badges of slavery" are also signals to other members of the white majority that racial prejudice has not yet become too discredited to express openly. The Civil Rights Act of 1866 presents an opportunity to eliminate some of these remaining vestiges of slavery which would be lost by a court decision broadly protecting private discrimination.
Judicial Validation of Racism
In numerous cases over a period of many years the Supreme Court has emphatically established the proposition that classifications based on race are irrational and wrongful.12 6 In Brown v. Board of Education 12 7 the Court found that government approval of such classifications compounds the harm they cause to minority group members. A court attempting to define an exemption from § 1981 could not effectively maintain neutrality regarding the racial discrimination. Despite disclaimers in the opinion, a decision legitimating the discrimination practiced by these groups would present the appearance of government approval of the theory of race inequality.
123. For example, the National Constitution of the Benevolent and Paternal Order of Elks, art. VI, § 4, provides that in order to be considered for membership an applicant must be "a white male citizen of the United States, of sound mind and body, of good character, not under the age of 21 years, and a believer in God." N.Y. Times, Aug. 13, 1972, § 6 (Magazine), at 9.
124. In Gonzales v. Fairfax-Brewster School, Inc., 363 F. Supp. 1200, 1202-03 (E.D. Va. 1973), for example, the record contained evidence of several instances in which persons inquiring by phone were told that no blacks were allowed in the school.
125. The use of racial classifications tends to convince many minority group members that they actually are inferior. This in turn robs them of the ambition necessary for advancement. See generally G. SIMPSON 
The Denial of Equal Opportunity to Black Citizens
Educational opportunity. As desegregation proceeded under court in the South, -' 2 8 over half a million students fled the public schools and entered white-only private schools. 12 9 These segregation academies undermine the nation's policy of providing integrated educational opportunity. 130 In many school districts little actual school integration exists because so few whites remain in the public school system. 1 31 The result is the perpetuation of dual school systems, 132 just as separate and perhaps as inherently unequal as those dismantled after Brown. The psychological harm to young black students may not be much less merely because the white schools do not receive affirmative aid from the states.
The rise of the segregation academy also threatens educational opportunity for blacks by undermining the public schools. The massive exodus of students from the public schools in some areas has caused the loss of state aid, local financial support, and experienced faculty and staff.' 33 This deterioration of the public school system, coupled with more drastic measures to achieve racial balance using the few white students remaining, 3 4 has often further accelerated the exodus of white students from the system. Rarely have the remaining blacks had such an alternative.
The application of § 1981 to private segregation academies would eliminate their primary reason for existence, the right to discriminate in the admission of students. While actual integration of these schools might not be achieved immediately, § 1981 would be a useful tool for civil rights groups seeking to restore public support for the public school systems.
Access to private social clubs. Unlike segregation academies, whiteonly private social clubs have been a part of American society for years.' 35 Membership in some clubs can be an important source of 130. That a policy favoring actual integration of the schools exists is evident from the recent decisions abandoning "color-blindness" in favor of devices to achieve racial balance in the schools. business opportunity. Country clubs and downtown clubs are often the setting for new business contacts and business entertaining. There is evidence that executive job promotion is often dependent on club membership. 3 6 In some areas clubs may hold a local monopoly on a particular type of recreational facility or dining establishment. The continuance of blanket racial exclusion would deny these advantages to blacks, regardless of how well they might meet other nonracial admissions criteria.
The Lost Potential for Social Integration
Private schools and private clubs are often indistinguishable in their operations and ambience from public schools, restaurants, bars, and pools open to the general public. By instituting a system of selectivity and paying membership fees or tuition, whites can escape the racial integration mandated by court decisions and legislation. To the extent that there is a national policy of promoting integration for its own sake, this policy is undermined by the maintenance of a system in which whites can, in effect, purchase the right to maintain segregation. The capacity of § 1981 to bring about integration is rather limited, however, when compared to the judicial application of the Fourteenth Amendment for the desegregation of public schools. Section 1981 gives the black citizen the "same right" as white citizens have, but the option of exercising that right remains his. Even if § 1981 were applied without qualification to every institution currently barring access to blacks, the white custodians of those institutions would still possess the full complement of informal social sanctions which could make entry distasteful to blacks.
In many large clubs and private schools, however, the significance of being unwanted by some of the members may be relatively unimportant compared to the benefits of gaining access described above. Section 1981 can promote actual integration by invalidating restrictive convenants and bylaws in organizations in which most existing members of the group are too indifferent to repeal them voluntarily.
This would allow nonprejudiced group members to invite blacks to associate with them. Furthermore, local groups could eliminate racial 
Forced Interracial Social Intercourse
The argument against government intervention is based on the notions that individual freedom includes the rights to join voluntarily with others for any benign purpose, to establish by mutual consent reasonable rules for governing group activity,1 38 to extend invitations to others to join as a matter of unfettered discretion, 1 3 9 and to leave the group or disband it at will.' a° Since these "rights" describe actual behavior that may well predate what are now known as governments, they are arguably among the "natural" rights which, according to the Ninth Amendment, the people have not surrendered to their government.' 41 Section 1981 would not completely eliminate discretion in the admission of new persons to the groups. It would merely prohibit the use of race to deny admission to blacks. The specific interest threatened is the desire of groups and their members to prevent interracial social contact. 42 Groups with racial barriers think that they would find it unpleasant to have to talk to blacks, to see them, to be in close physical proximity to them, or to have them participate in group activity. The individual who finds interracial contact unpleasant may now find it unavoidable in a variety of contexts of daily life. But the special nature of private groups such as social clubs and schools may make the infringement of the segregation interests more harmful in those contexts. The right of a person to select others to invite into his home on a completely arbitrary basis might be considered a basic element of liberty. 143 It may be desirable to extend this sort of sanctuary from government supervision beyond the home tQ groups like clubs and schools.
Impairment of Parental Control over the Education of their Children
The application of § 1981 in the private school context would infringe upon the special interest of parents in providing a segregated educational environment for their children. These parental desires may stem from several sources. Parents may feel that segregated schools contribute to the indoctrination of children with racial prejudice. In addition, parents may think that black children are inherently less capable of contributing to the academic atmosphere of the classroom than white children. Fear of social contact within the school leading to interracial dating and marriage may be a considerable motivating factor for parents.
The desegregation of public schools, of course, substantially impaired parental access to segregated schools. The specific privilege threatened by § 1981, then, is the ability of parents who are willing and able to pay both school-supporting taxes and private school tuition to provide a segregated school for their children. The case for preserving this system does not draw support from these parental attitudes, but rather from the proposition that parents should have the opportunity to substitute their own judgment for that of the government regarding the education of their children.
V. Alternative Policies Toward Private Group Discrimination
In applying § 1981 to private groups, the choice presented to the courts is not as simple as merely granting or denying an exemption. Alternatives are available with corresponding degrees of infringement 143. See note 74 supra. on private group freedom to discriminate. Because the costs of protecting private discrimination may be substantial, a careful consideration of the alternatives may lead a court interested in preserving some degree of private group autonomy to choose something less than a blanket exemption from § 1981.
A. Defining an Exemption from § 1981
Exempting All Bona Fide Private Groups
This solution would reestablish the conditions that obtained before the revitalization of § 1981 in Jones. Groups "not in fact open to the public" would have the right to discriminate under federal law. A court could hold § 1981 inapplicable to these groups on the grounds that they had a superior constitutional right to discriminate. However, because constitutional validation of discrimination might not be desirable, the constitutional issue might be avoided by ruling that the private club exemption in the 1964 legislation worked an implied repeal of the 1866 Act. This solution would incur all the costs of protecting private discrimination described above.
Exempting Only Private Groups in Which Extraordinary
Associational Interests Are Threatened Some commentators have suggested that a constitutional right to discriminate could be based on a showing that discrimination is necessary to preserve the purpose and nature of the particular group. 44 The factual characteristics which would satisfy this test would be developed from the experience in several cases. The courts could look to the purpose of the group to determine whether the members have joined together primarily for fellowship with each other or primarily to share the use of a facility, as in some recreational clubs, or to obtain a service, as in some schools. The court could also hear evidence on the nature of the activity within the group. The court would look to the size of the group, whether the members all know each other, and whether they regularly meet together or instead use club facilities independently and randomly. This approach would improve the potential for access by blacks to some groups and facilitate some integration. But the protection afforded explicit racial exclusion by other groups would preserve "badges of slavery" and lend judicial approval to them. For these reasons the alternatives which follow may be more desirable.
B. Applying § 1981 to Private Groups Subject to
Interpretative Limitations
Prohibiting the Use of Race by Groups Employing
Objective Admissions Criteria This solution relies on a distinction between two types of private groupsa The first type consists of groups which exercise selectivity by excluding categories of persons. They may restrict entry on the basis of criteria such as education, income, political affiliation or professional status. The members of the group do not attempt to judge the individual personal characteristics of applicants who fit into acceptable categories. This type of group includes many large clubs and most private schools. To a person who belongs to the appropriate categories this type of institution resembles a public accommodation; if he seeks admission he will be admitted and served. Allowing such a group to use race as a criterion means that blacks who could meet every other qualification will be barred. The second type of group is the one in which the existing members, either directly or by committee, interview prospective applicants and decide on extending membership on the basis of subjective and usually unstated criteria. These groups have preserved the ability to reject an applicant because he "would not fit in" or because members "do not like him." Even a white applicant in many ways similar to the existing members will not be admitted if a number of existing members could be expected not to "like" him.
The "same right" guaranteed by § 1981 would require that the first type of group formally consider a black applicant and admit him if he meets nonracial admissions criteria. substantially to the rights of blacks without unduly harming private groups. Some old group members might not like having new black members around. But the nature of the selection process in the past never insured the exclusion of new white members with whom some members would rather not associate. Because the nature of the group was such that there was no prerequisite that everyone "like" (or in some instances even know) everyone else, the disruption of the group caused by the admission of blacks might not be very great. Black members might be able to use club facilities and associate with members who do accept them with relatively little forced contact with those who do not.
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A strict construction of § 1981 would not, however, guarantee a black applicant admission to the second type of group. The statute entitles him to the "same right" as white persons; such a right would not include actual admission because no white person has guaranteed admission to these highly selective groups. Such groups could reject black applicants after formal consideration because they "do not like" them. Of course, a court could attempt to determine the real reason for the rejection of a black applicant by such a group. But a court adopting this limited application of § 1981 would refrain from doing so on the basis of a conclusion that in such groups generally interpersonal contact is very important, and the disruption caused by forced integration could outweigh the benefits. This policy conclusion would not require an exemption from § 1981; a court could merely refer to the right of private groups to be arbitrary and profess an inability to conclude from available evidence that the refusal was based solely on race. 48 The major benefit of this approach would be the elimination of "badges and incidents of slavery," rather than actual integration. Clubs and schools would have to abandon racist bylaws and admissions policies and the practice of summarily rejecting black applicants. Actual integration would be limited by the fact that groups could shift their admissions policies and continue to exclude blacks for "subjective" reasons. 149 Despite this loophole, however, some integration might result from the elimination of explicit exclusionary policies where members are otherwise too indifferent to evade the statute actively.'5 0
Freezing Past Admissions Criteria
This approach would be the same as the one above, but would also deny groups which had used only objective admissions criteria the right to shift to subjective criteria and continue to exclude blacks. Groups which were not so intimate that they required subjective screening of applicants in the past arguably do not have a legitimate need for such procedures merely because explicit racial exclusion has been eliminated. The shift in procedure could be enjoined as an attempt at evasion of § 1981. That statute could be held to guarantee the "same right" in substance as well as form.
1 51
This approach would result both in greater access to private schools and clubs for blacks and in more integration, at the expense of whites who would rather avoid interracial social contact. In estimating the extent to which such groups will be disrupted by a broad application of § 1981, however, due regard should be paid to the likelihood that the problem will have a self-adjusting aspect. Intimate social groups in which the prejudice against blacks is most widely shared and intensely felt will be those which blacks will be the most reluctant to attempt to penetrate. Where the potential for interpersonal conflict is lower because the group is larger or feelings are less militant, blacks will be more likely to make use of § 1981. 149 . Integration would also be limited by the fact that disproportionate numbers of blacks might not be able to meet some objective nonracial admissions criteria. These objective criteria might be attacked on the basis of similar successful challenges in the employment area under Title VII and § 1981. See, e.g., Griggs v. Duke Power Co., 401 U.S. 424 (1971). But in the social group realm, the very purpose of admissions criteria is to reflect preferences of the group generally held to be legitimate. A showing that the criterion also actually serves to exclude whites who are not wanted should be a sufficient justification if the generally accepted notion of freedom to associate is to be preserved. One of the first private club cases to confront this issue is Olzman v. Lake Hills Swim Club, Inc., 495 F.2d 1333 (2d Cir. 1974).
The problem which this Note primarily addresses is discrimination against blacks who could meet the nonracial criteria which current and future white members qualify tinder. After eliminating overt discrimination, the chief obstacle to the elimination of this practice is the improper use of "subjective" criteria.
150. See pp. 1468-69 supra. 151. This approach could be analogized to the remedy used by the courts in the voting rights cases in the early 1960's. See, eg., United States v. Duke, 332 F.2d 759, 768-69 (5th Cir. 1964) (to remedy past discrimination in voter registration county required to freeze actual standards under which the white voters had been registered and allow blacks to qualify under those standards for at least a year an applicant.' 55 For this reason, it seems to go beyond giving a black applicant the "same right" a white applicant currently has.
Conclusion
The judicial resurrection of the 1866 Civil Rights Act by the Supreme Court in 1968 amounted to the equivalent of new legislation enacting a broad, general purpose statute prohibiting discrimination against blacks. In the employment discrimination area it has come to be a useful supplement to other statutes without creating significant problems. But as § 1981 is increasingly applied to discrimination by private groups, the question of the extent to which groups have a right to freedom from government supervision necessarily arises. Legal doctrines developed in the past have recognized the interests involved, but have done little to answer the question posed where those interests come into direct conflict.
In resolving the conflict between private gToups and individual equality, the courts should recognize the existence of several alternative solutions for reconciling the opposing interests. The courts can maintain a meaningful freedom for private groups to choose social intimates without granting a blanket and absolute right to practice racial discrimination. Because of the high costs of racial discrimination, limitations on the great potential offered by § 1981 should be adopted only after the most careful consideration. The purpose of this Note has been to contribute to that deliberation.
155.
See note 139 supra.
